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Qpi ni on by Hairston, Adm nistrative Trademark Judge:

CMC Magnetics Corporation seeks registration on the

Principal Register of the mark shown bel ow,
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NiceShipping

for “providing tel econmuni cati ons connections to a gl obal
conput er; tel econmmuni cations services, nanely personal
communi cati on services; broadcasting prograns via a gl obal
conputer network; electronic mail services; web casting
audi o and vi sual progranm ng via a gl obal conputer
network,” in Class 38.°1

The Trademark Exam ning Attorney has refused
regi stration under Trademark Act Section 2(d), 15 U S.C
8§1052(d), on the ground that applicant’s mark is
confusingly simlar to the follow ng seven narks,
previously registered to a single entity:
(1) Registration No. 1,988,832 issued July 23, 1996

(Section 8 affidavit accepted; Section 15 affidavit filed)
for the nmark NI CE shown bel ow,

! Serial No. 76/100,294, filed August 1, 2000, and asserting first use
and first use in comerce in March 2000. The application contains the
statement that: “The mark consists of a trapezoid with one curved side
and the letter 'S superinposed thereon all over the word

“ Ni ceShi pping.”
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for “comuni cation systens, nanely direction finding and
nonitoring systens conprised of antennas, receivers,
processors and software in the field of digital signal
processi ng, nuneric and mappi ng al gorithm

t el ecommuni cation digital recording systens conprised of
digital signal processors, telecomunication processors and
et hernet token rings; command, analyzer and control systens
conprised of bridges, routers and voice servers;”

(2) Registration No. 2,024,791 issued Decenber 24, 1996 for
the mark NI CELOG for “rmulti nedia nmulti channel digital

voi ce | oggi ng system conprised of integrated circuits,
mass nmenory el enents, nanely bl ank hard di sk audi o tapes,
and software which facilitates the recording of
communi cati ons;”

(3) Registration No. 2,111,229 issued Novenber 4, 1997 for
the mark NI CECALL for “multinedia nmulti-channel digital

voi ce | ogging system conprised of integrated circuits mass
menory el ements, nanmely Digital Audio Tape(DAT) drive and
software which records, stores, archives and retrieves
audi o segnents;”

(4) Registration No. 2,168,019 issued June 23, 1998 for the
mar k NI CEFAX for “loggi ng system conprised of fax

machi nes, tel ephone |ines, conputer printers and conputer
wor kst ati ons, which workstations are conposed of conputers
and conputer software for use in the field of digital

si gnal processing;”

(5) Registration No. 2,177,411 issued July 28, 1998 for the
mar k NI CEFLOW for “unified nessagi ng conputer system
conprising conputer and voice and data fax processing cards
and tel ephone networks, comrunication interface cards, |an
cards, wan cards, and software for providing voice, data
and fax nessaging capabilities;”
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(6) Registration No. 2,213,759 issued Decenber 29, 1998 for
the mark NI CE shown bel ow,

for “tel econmunication digital recording systens conprised
of digital signal processors, teleconmunication processors
and et hernet token rings; comrand anal yzer and contr ol
systens conprised of bridges, routers and voi ce servers;
mul ti medi a channel digital voice and fax | oggi ng systens
conprised of telephone lines, integrated circuits, nass
menory el ements and software; unified nmessaging platforns
conpri sed of managi ng, generation, delivery, workflow of
voi ce, fax and data information, conmunication systens,
nanely, direction, finding and nonitoring systenms conprised
of antennas, receivers, processors and software in the
field of digital signal processing, numeric and mapping

al gorithns;” and

(7) Registration No. 2,341,646 issued April 11, 2000 for
the mark NICE VISION for “video | ogging systens conprised
of video machi nes, tel ephone |Iines, workstations, software
inthe field of digital signal processing, conputers and
printers.”

When the refusal was nade final, applicant filed this
appeal. Applicant and the Exam ning Attorney have filed
briefs and an oral hearing was held. W reverse the
refusal to register.

The Exam ning Attorney maintains that applicant’s nmark

and the cited registered nmarks are confusingly simlar

because of the inclusion of the identical term*“N CE
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therein. Further, with respect to applicant’s services and
regi strant’ s goods, the Exam ning Attorney argues that
“there is a clear overlap or relationship between the
respecti ve goods and services and at the very | east, both
the application and the cited registrations identify goods
and services that are related to or used in the field of
t el ecommuni cations.” (Brief, p. 7).

Applicant, in urging reversal of the refusal to
regi ster, argues that its nmark and the cited registered
marks are dissimlar in their entireties, and that the word
“NICE’, as applied to registrant’s goods, is highly
suggestive such that the cited registered marks are not
entitled to a broad scope of protection. 1In this regard,
applicant relies on the following definition of the word

“nice’” taken from Wbster’s Ninth New Col | egi ate

Di ctionary:

nice: 3. possessing, marked by or demandi ng
great or excessive precision and delicacy.

Lastly, applicant argues that the purchasers of applicant’s
services and registrant’s goods are sophisticated, and thus

are not likely to be confused.
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Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
rel evant to the factors bearing on the |ikelihood of
confusion issue. Inre E.l. du Pont de Nenmours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). 1In any |ikelihood of
confusion analysis, two key considerations are the
simlarities/dissimlarities between the marks and
simlarities/dissimlarities between the goods and
services. Federated Food, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

Wth respect to the marks, while we recognize that
applicant’s marks and the cited registered nmarks all
include the term“N CE’, when we consider the marks in
their entireties, as we obliged to do, there are specific
differences in the marks. In particular, applicant’s mark
i ncludes a prom nent design feature consisting of the
letter “S” superinposed on a trapezoid. The term
NI CESHI PPING i s beneath the letter “S” and in nuch smaller
letters. This results in a mark that, when considered in
its entirety, is different in overall conmercial inpression
fromregistrant’s marks.

Further, as denonstrated by the dictionary definition,
the word “nice” has sonme suggestiveness when used in

connection with systens conprised of telecomrunications
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equi pnent. These ki nds of systens possess and/or denmand
excessi ve precision, and thus may be consi dered “nice”.
Consequently, the cited registered marks are not entitled
to a broad scope of protection.

I nsofar as the goods and services are concerned, while
they may be said to be commercially related, there are,
nonet hel ess, specific differences between applicant’s
t el econmuni cati ons services and registrant’s goods used in
the tel ecommunications field. Telecomunication services
i nvol ve the rendering of voice, data and video
communi cati ons whereas registrant’s goods are systens
conprised of various tel ecomuni cations equi pnent.
Moreover, in the case of registrant’s goods, it appears
that they are highly technical in nature. As such, it is
| i kely that purchasers of these products woul d exercise
care in their selection.

In view of the cunul ative differences between
applicant’s mark and the cited registered marks and the
i nvol ved goods and services; the somewhat |imted scope of
protection to be accorded the cited regi stered marks; and
the care exercised by purchasers of registrant’s goods, we
find that there is no likelihood of confusion in this case.

Decision: The refusal to register under Section 2(d)

is reversed.



